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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Subcontracting  Under  Federal 
Contracts 

agency:  Office  of  Federal  Procurement 
Policy,  Office  of  Management  and 
Budget. 

action:  Policy  directive. 

SUMMARY:  This  policy  directive  sets 
forth  amendments  to  be  made  to  the 
Federal  Procurement  Regulations  (FPR), 
the  Defense  Acquisition  Regulations 
(DAR),  and  the  National  Aeronautics 
and  Space  Administration  Procurement 
Regulations  (NASAPR)  in 
implementation  of  section  211  of  Pub.  L. 
95-507. 

On  October  24, 1978,  the  President 
signed  into  law  Pub.  L.  95-507  amending 
the  Small  Business  Act  and  the  Small 
Business  Investment  Act  of  1958.  Section 
211  of  Pub.  L.  95-507  relates  to 
subcontracting  under  federal  contracts. 

On  January  16, 1979,  the  Office  of 
Federal  Procurement  Policy  published  in 
the  Federal  Register  (44  FR  3340} 
proposed  regulatory  guidance  regarding 
section  211  (Subcontracting).  On  April 
20, 1979,  final  regulatory  guidance 
directing  changes  in  the  DAR  and  FPR 
was  published  in  the  Federal  Register 
(44  FR  23610). 

On  October  29, 1979,  the  Office  of 
Federal  Procurement  Policy  published 
for  comment  in  the  Federal  Register  (44 
FR  62093)  proposed  changes 
supplementing  the  guidance  published 
on  April  20, 1979.  The  October  29, 1979 
publication  also  included  for  comment, 
in  Part  II  thereof,  proposed  data 
collection  formats.  Comments  were 
received  with  respect  to  both  the 
subcontracting  regulatory  guidance  and 
the  proposed  data  collection  formats. 

The  final  changes  to  the  subcontracting 
regulatory  guidance  summarized  below 
reflect  the  views  in  some  of  those 
comments.  Comments  received 
regarding  the  data  collection  formats  are 
still  being  considered,  and  final  versions 
of  those  formats  will  be  published  in  the 
near  future. 

Several  significant  features  to  be 
found  in  the  subcontracting  regulatory 
guidance  are  as  follows: 

1.  The  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
solicitation  provisions,  for  both 
negotiated  and  formally  advertised 
procurements,  have  been  expanded. 
Many  of  the  earlier  instructions  to 
contracting  officers — especially  those 
requiring  that  officer  to  impose  certain 


subcontract  plan  requirements  on  the 
offeror  (or  bidder) — have  been 
incorporated  into  the  solicitation 
clauses. 

2.  The  regulatory  guidance,  as  well  as 
the  solicitation  clauses,  contains  a 
definition  of  the  term  “subcontract.” 

3.  The  instructions  to  the  contracting 
officer  sections  now  cover  contracts 
with  options  and  similar  provisions,  and 
letter  contracts. 

4.  With  respect  to  “commercial 
products”  the  plan  to  be  submitted  by 
the  contractor  and  reviewed  and 
approved  by  the  Government  will  now 
cover  not  only  the  commercial  product 
being  procured  under  the  immediate 
contract,  but  the  company’s  or  division’s 
production  generally.  Also,  if  the 
contracting  officer  finds  that  the  product 
being  procured  differs  only 
insignificantly  from  the  contractor’s 
commercial  product,  he  may  regard  the 
contract  product,  for  the  purposes  of  the 
subcontracting  plan  provision,  as  a 
commercial  product.  Finally,  the 
contracting  officer  may  ask  another 
agency  (e.g.,  an  agency  with  the 
preponderance  of  the  contracts  with  the 
contractor)  to  review  and  approve  the 
contractor’s  plan  for  commercial 
products. 

DATE:  The  changes  set  forth  herein  will 
be  effective  June  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Owen  Bimbaum,  Deputy  Associate 
Administrator  for  Acquisition  Law,  (202) 
395-3455. 

Dated:  April  29, 1980. 

Karen  H.  Williams, 

Administrator. 

Policy  Letter  80-2 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Regulatory  Guidance  on 
Section  211  of  Pub.  L.  95-507. 

There  is  a  need  in  Government  for 
uniformity  and  consistency  in  the 
application  of  procurement  policy.  This 
directive  provides  the  uniform  policy 
applicable  to  Section  211  of  Pub.  L.  95- 
507.  The  clauses  and  regulatory 
coverage  that  follow  articulate  this 
uniform  policy.  The  Defense  Acquisition 
Regualtions  (DAR),  the  Federal 
Procurement  Regulations  (FPR),  and  the 
National  Aeronautics  and  Space 
Administration  Procurement  Regulations 
(NASA  PR)  shall  be  amended  to 
conform  to  this  policy.  This  guidance 
supercedes  in  its  entirety  the  guidance 
previously  published  in  the  Federal 
Register  on  April  20, 1979,  (44  FR  23610). 


A.  Utilization  of  Small  Business  and 
Small  Disadvantaged  Business  Concerns 
(over  $10,000) 

The  following  clause  shall  be  included 
in  all  contracts  over  $10,000  except  (1) 
contracts  for  services  which  are 
personal  in  nature  and  (2)  contracts 
which  will  be  performed  entirely 
(including  all  subcontracts)  outside  any 
State,  territory,  or  possession  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico: 

Utilization  of  Small  Business  Concerns 
and  Small  Business  Concerns  Owned 
and  Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals 

(a)  It  is  the  policy  of  the  United  States 
that  small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  shall  have 
the  maximum  practicable  opportunity  to 
participate  in  the  performance  of 
contracts  let  by  any  Federal  agency. 

(b)  The  contractor  hereby  agrees  to 
carry  out  this  policy  in  the  awarding  of 
subcontracts  to  the  fullest  extent 
consistent  with  the  efficient 
performance  of  this  contract.  The 
contractor  further  agrees  to  cooperate  in 
any  studies  or  surveys  as  may  be 
conducted  by  the  Small  Business 
Administration  or  the  contracting 
agency  which  may  be  necessary  to 
determine  the  extent  of  the  contractor’s 
compliance  with  this  clause. 

(c)  (1)  As  used  in  this  contract,  the 
term  “small  business  concern”  shall 
mean  a  small  business  as  defined 
pursuant  to  section  3  of  the  Small 
Business  Act  and  relevant  regulations 
promulgated  pursuant  thereto. 

(2)  The  term  “small  business  concern 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals”  shall  mean  a  small  business 
concern — 

(i)  which  is  at  least  51  per  centum 
owned  by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  per 
centum  of  the  stock  of  which  is  owned 
by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  and 

(ii)  whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 

The  contractor  shall  presume  that 
socially  and  economically 
disadvantaged  individuals  include  Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian-Pacific  Americans, 
and  other  minorities,  or  any  other 
individual  found  to  be  disadvantaged  by 
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the  Small  Business  Administration 
pursuant  to  section  8(a)  of  the  Small 
Business  Act. 

(d)  Contrators  acting  in  good  faith 
may  rely  on  written  representations  by 
their  subcontractors  regarding  their 
status  as  a  small  business  concern  or  a 
small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

(End  of  Clause) 

B.  Definitions 

1.  Business  owners  who  certify  that 
they  are  members  of  named  groups 
(Black  Americans,  Hispanic  Americans, 
Native  Americans,  Asian-Pacific 
Americans)  are  to  be  considered 
socially  and  economically 
disadvantaged. 

2.  The  phrase  ‘‘Native  Americans” 
means  American  Indians,  Eskimos, 
Aleuts  and  native  Hawaiians.  The  term 
‘‘Asian-Pacific  Americans”  means  U.S. 
citizens  whose  origins  are  from  Japan, 
China,  the  Philippines,  Vietnam,  Korea, 
Samoa,  Guam,  the  U.S.  Trust  Territories 
of  the  Pacific,  Northern  Marianas,  Laos, 
Cambodia  and  Taiwan. 

3.  Other  individuals  may  qualify  as 
socially  and  economically 
disadvantaged  under  procedures  which 
have  been  separately  established  by  the 
Small  Business  Administration  at  13 
CFR  124.1-l(3)(iii). 

4.  The  Office  of  Minority  Small 
Business  and  Capital  Ownership 
Development  in  the  Small  Business 
Administration  has  the  final  authority  to 
determine  the  eligibility  of  a  concern  to 
be  designated  as  a  small  disadvantaged 
business  and  shall  answer  inquiries 
from  prime  contractors  and  others 
regarding  such  eligibility. 

5.  The  term  “subcontract”  means  any 
agreement  (other  than  one  involving  an 
employer-employee  relationship) 
entered  into  by  a  Federal  Government 
prime  contractor  or  subcontractor 
calling  for  supplies  or  services  required 
for  the  performance  of  the  original 
contract  or  subcontract. 

C.  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
(Negotiated) 

All  solicitations  for  negotiated 
contracts  or  negotiated  amendments  or 
modifications  (including  contracts, 
amendments,  and  modifications  placed 
on  a  sole  source  basis),  except  those  for 
procurements  and  set-asides  pursuant  to 
section  8(a)  and  section  15  of  the  Small 
Business  Act  as  amended,  which 
individually  are  expected  to  exceed 
$500,000,  or  in  the  case  of  contracts  for 
the  construction  of  any  public  facility, 
$1,000,000,  and  are  required  to  include 
the  clause  entitled  Utilization  of  Small 


Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals,  shall  include 
a  provision  which  requires  the  apparent 
successful  offeror,  provided  the  offeror 
is  not  a  small  business  concern,  to 
negotiate  a  detailed  subcontracting  plan. 
The  provision  is  as  follows: 

Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (Negotiated) 

1.  This  provision  does  not  apply  to 
small  business  concerns. 

2.  The  term  “subcontract”  means  any 
agreement  (other  than  one  involving  an 
employer-employee  relationship) 
entered  into  by  a  Federal  Government 
prime  contractor  or  subcontractor 
calling  for  supplies  or  services  required 
for  the  performance  of  the  original 
contract  or  subcontract. 

3.  The  offeror  acknowledges  that  it  is 
aware  of  the  subcontracting  plan 
requirements  in  this  provision;  and  if  it 
is  the  apparent  successful  offeror,  and  if 
the  contract  offers  subcontracting 
possibilities,  agrees  to  negotiate  a  plan 
which  includes: 

a.  Percentage  goals  (expressed  in 
terms  of  percentage  of  total  planned 
subcontracting  dollars)  for  the 
utilization  as  subcontractors  of  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals;  (for  the 
piuposes  of  the  subcontracting  plan,  the 
contractor  may  include  all  purchases 
which  contribute  to  the  performance  of 
the  contract,  including  a  proportionate 
share  of  products,  services,  etc.,  whose 
costs  are  normally  allocated  as  indirect 
or  overhead  costs.) 

As  part  of  its  establishment  of 
percentage  goals  the  apparent 
successful  offeror  shall  also  include  in 
its  subcontracting  plan: 

(1)  A  statement  of:  (a)  total  dollars 
planned  to  be  subcontracted;  (b)  total 
dollars  plaimed  to  be  subcontracted  to 
small  business;  and  (c)  total  dollars 
planned  to  be  subcontracted  to  small 
disadvantaged  business. 

(2)  A  description  of  the  principal 
product  and  service  areas  to  be 
subcontracted  and  an  identification  of 
those  areas  where  it  is  planned  to  use  (i) 
small  business  subcontractors,  and  (ii) 
small  disadvantaged  business 
subcontractors. 

(3)  A  statement  of  the  method  used  in 
developing  proposed  subcontracting 
goals  for  (i)  small  business,  (ii)  small 
disadvantaged  business  concerns  (e.g., 
did  the  offeror  use  for  subcontract 
solicitation  purposes  company  source 
lists,  the  small  business  and 


disadvantaged  small  business  source 
identification  system  provided  by  the 
Small  Business  Administration’s 
Procurement  Automated  Source  System, 
the  National  Minority  Purchasing 
council  Vendor  Information  Service,  the 
Office  of  Minority  Business  Data  Center 
in  the  Department  of  Commerce,  and  the 
facilities  of  local  small  business  and 
minority  associations?). 

(4)  If  the  offeror  includes  indirect  and 
overhead  costs  as  an  element  in 
establishing  the  goals  in  the 
subcontracting  plan,  the  method  used  in 
determining  the  proportionate  share  of 
indirect  and  overhead  costs  incurred 
with  (i)  small  business,  and  (ii)  small 
disadvantaged  business  subcontractors 
shall  be  explained. 

b.  The  name  of  an  individual  within 
the  employ  of  the  offeror  who  will 
administer  the  subcontracting  program 
ofthe  offeror  and  a  description  of  the 
duties  of  such  individual; 

c.  A  description  of  the  efforts  the 
offeror  will  take  to  assure  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  will  have  an 
equitable  opportimity  to  compete  for 
subcontracts; 

d.  Assurances  that  the  offeror  will 
include  the  clause  entitled  Utilization  of 
Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals  in  all  subcontacts  which 
offer  further  subcontracting 
opportunities  and  to  require  all 
subcontractors  (except  small  business 
concerns)  which  receive  subcontracts  in 
excess  of  $500,000,  or  in  the  case  of  a 
contract  for  the  construction  of  any 
public  facility,  $1,000,000,  to  adopt  and 
comply  with  a  plan  similar  to  the  plan 
agreed  to  by  the  offeror.  Such 
assurances  shall  describe  the  offeror’s 
procedures  for  the  review,  approval,  and 
monitoring  for  compliance  with  such 
plans; 

e.  Assurances  that  the  offeror  will 
submit  such  periodic  reports  and 
cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  contracting 
agency  or  the  Small  Business 
Administration  in  order  to  determine  the 
extent  of  compliance  by  the  offeror  with 
subcontracting  plan;  and 

f.  A  recitation  of  the  types  of  records 
the  offeror  will  maintain  to  demonstrate 
procedures  which  have  been  adopted  to 
comply  with  the  requirements  and  goals 
set  forth  in  the  plan,  including  the 
establishment  of  source  lists  of  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
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disadvantaged  individuals;  and  efforts 
to  identify  and  award  subcontracts  to 
such  small  business  concerns.  The 
records  shall  include  at  least  the 
following  (these  records  may  be 
maintained  on  a  plant-wide  of  company¬ 
wide  basis  unless  otherwise  indicated): 

(1)  Small  and  disadvantaged  business 
source  lists,  guides  and  other  data 
identifying  small  and  small 
disadvantaged  business  vendors. 

(2)  Organizations  contacted  for  small 
and  disadvantaged  business  sources. 

(3)  On  a  contract-by-contract  basis, 
records  on  all  subcontract  solicitations 
over  $100,000,  indicating  on  each 
solicitation  (a)  whether  small  business 
was  solicited,  and  if  not  why  not;  (b) 
whether  small  disadvantaged  business 
was  solicited,  and  if  not  why  not;  and 
(C)  reasons  for  the  failure  of  solicited 
small  business  or  small  disadvantaged 
business  to  receive  the  subcontract 
award. 

(4)  Records  to  support  other  outreach 
efforts: 

•  Contacts  with  minority  and  small 
business  trade  associations; 

•  Contacts  with  business 
development  organizations: 

•  Attendance  at  small  and  minority 
business  procurement  conferences  and 
trade  fairs. 

(5)  Records  to  support  internal 
activities  to  guide  and  encourage 
buyers: 

•  Workshops,  seminars,  training 
programs,  etc. 

•  Monitoring  activities  to  evaluate 
compliance. 

(6)  On  a  contract-by-contract  basis, 
records  to  support  award  data 
submitted  to  the  Government  to  include 
name  and  address  of  subcontractor. 

4.  The  offeror  imderstands  that: 

a.  No  contract  will  be  awarded  unless 
and  until  an  acceptable  plan  is 
negotiated  with  the  contracting  officer 
which  plan  will  be  incorporated  into  the 
contract,  as  a  material  part  thereof. 

b.  An  acceptable  plan  must,  in  the 
determination  of  the  contracting  officer, 
provide  the  maximum  practicable 
opportunity  for  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  persons  to  participate  in 
the  performance  of  the  contract. 

c.  If  a  subcontracting  plan  acceptable 
to  the  contracting  officer  is  not 
negotiated  within  the  time  limits 
prescribed  by  the  contracting  activity 
and  such  failure  arises  out  of  causes 
within  the  control  and  with  the  fault  or 
negligence  of  the  offeror,  the  offeror 
shall  be  ineligible  for  an  award.  The 
contracting  officer  shall  notify  the 
contractor  in  writing  of  his  reasons  for 
determining  a  subcontracting  plan  to  be 


unacceptable.  Such  notice  shall  be  given 
early  enough  in  the  negotiation  process 
to  allpw  the  contractor  to  modify  the 
plan  within  the  time  limits  prescribed. 

d.  Prior  compliance  of  the  offeror  with 
other  such  subcontracting  plans  under 
previous  contracts  will  be  considered  by 
the  contracting  officer  in  determining  the 
responsibility  of  the  offeror  for  award  of 
the  contract. 

e.  It  is  the  offeror’s  responsibility  to 
develop  a  satisfactory  subcontracting 
plan  with  respect  to  both  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
and  that  each  such  aspect  of  the 
offeror’s  plan  will  be  judged 
independent  of  the  other. 

f.  The  offeror  will  submit,  as  required 
by  the  contracting  officer, 
subcontracting  reports  in  accordance 
with  the  instructions  thereon,  and  as 
further  directed  by  the  contracting 
officer.  Subcontractors  will  also  submit 
these  reports  to  the  government’s 
contracting  officer  or  as  otherwise 
directed,  with  a  copy  to  the  prime 
contractor’s  designated  small  and 
disadvantaged  business  liaison. 

5.  The  failure  of  any  contractor  or 
subcontractor  to  comply  in  good  faith 
with  (a)  the  clause  entitled  Utilization  of 
Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals  or  (b)  an  approved  plan 
required  by  this  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan  (Negotiated) 
provision,  will  be  a  material  breach  of 
such  contract  or  subcontract. 

6.  Commercial  Products.  If  a 
commercial  product  (defined  below)  is 
offered  the  required  subcontracting  plan 
may  relate  to  the  company’s  production 
generally  (both  for  commercial  and  non¬ 
commercial  products)  rather  than  solely 
to  the  item  being  procured  under  the 
government  contract.  In  such  cases,  the 
contractor  shall  be  required  to  submit 
one  company-wide,  annual  plan  to  be 
reviewed  for  approval  by  the  first 
agency  with  which  it  enters  into  a  prime 
contract  (which  requires  a 
subcontracting  plan)  during  the  fiscal 
year,  or  by  another  agency  satisfactory 
to  the  contracting  officer.  The  approved 
plan  will  remain  in  effect  for  the 
company’s  entire  fiscal  year  for  all  of 
the  company’s  or  division’s  commercial 
products. 

The  term  “commercial  products” 
means  products  in  regular  production 
sold  in  substantial  quantities  to  the 
general  public  and/or  industry  at 
established  market  or  catalog  prices.  A 
product  which,  in  the  opinion  of  the 


contracting  officer,  differs  only 
insignificantly  from  the  contractor’s 
commercial  product  may  be  regarded  for 
the  purpose  of  this  clause  as  a 
commercial  product. 

(End  of  Provision) 

Instructions  to  Contracting  Officers 

The  following  policy  and  procedural 
guidance  is  provided  to  contracting 
officers  in  making  determinations  as  to 
the  acceptability  of  a  Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Plan  (Negotiated) 
submitted  by  an  apparent  successful 
offeror,  in  accordance  with  the 
requirements  of  Pub.  L.  95-507, 
Amendments  to  the  Small  Business  Act 
and  the  Small  Business  Investment  Act 
of  1958.  This  guidance  is  not  intended  to 
be  all  inclusive.  Other  factors  may 
warrant  consideration  dependent  upon 
the  particular  circumstances  of  the 
proposed  acquisition.  Ultimately,  there 
is  no  substitute  for  the  reasoned  and 
objective  judgment  of  a  contracting 
officer  exercised  on  a  case  by  case 
basis. 

(a)  Contracts  with  Options  or  Similar 
Provisions — In  the  case  of  contracts 
with  options,  or  similar  provisions, 
requiring  a  subcontracting  plan,  the 
contracting  officer  shall  obtain  a 
satisfactory  plan  prior  to  award 
covering  the  basic  and  the  option  items 
of  the  contract.  The  price  of  the  option 
items  shall  be  included  in  determining 
whether  the  contract  meets  the 
subcontracting  threshold,  and  the  plan 
shall  take  into  account  the  procurement 
of  the  option  items.  In  the  event  the 
option  or  similar  provision  is  not 
exercised,  the  contractor  should  not  be 
bound  by  that  portion  of  the  plan 
relating  to  the  option  items. 

(b)  Letter  Contracts — ^In  the  case  of 
letter-type  contracts  requiring  a 
subcontracting  plan,  the  contracting 
officer  shall  seek  to  obtain  a  satisfactory 
plan  within  90  days  after  award  or 
before  definitization,  whichever  comes 
first. 

(c)  Acceptability  of  Proposed  Plan — In 
making  determinations  concerning  the 
acceptability  of  a  proposed 
subcontracting  plan,  the  contracting 
officer  should  take  the  following  actions: 

(1)  To  the  extent  available,  the 
contracting  officer  shall  obtain  the 
names  and  locations  of  principal 
proposed  (i)  small  business,  and  (ii)  * 
small  disadvantaged  business 
subcontractors,  including  the  t3q)e  of 
product  or  service  and  the  dollar  value 
thereof  to  be  awarded  to  each  principal 
subcontractor.  (This  information  will  be 
used  only  to  assist  the  contracting 
officer  in  making  a  determination  as  to 
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the  acceptability  of  the  proposed 
percentage  and  dollar  subcontract  goals. 
The  offeror  will  not  be  contractually 
bound  to  make  subcontract  awards  to 
the  designated  subcontractors  nor  will 
the  names  of  the  subcontractors  be 
included  in  any  subsequent  approved 
plan.) 

(2)  Obtain  and  review  information 
from  all  appropriate  sources,  including 
the  prospective  contractor,  contract 
administration  activities,  Small  and 
Disadvantaged  Business  Utilization 
Specialist,  and  SBA  representatives 
concerning  the  apparent  successful 
offeror’s  historical  performance  and 
achievements  in  placing  subcontracts 
for  the  same  or  similar  products  or 
services  with  (i)  small  business,  and  (ii) 
small  disadvantaged  business 
subcontractors — if  this  information  is 
not  available  for  a  speciHc  product  or 
service,  the  offeror’s  past  performance 
and  achievements  in  the  placement  of 
total  subcontract  awards  to  (i)  small 
business,  and  (ii)  small  disadvantaged 
business  subcontractors  shall  be 
examined. 

(3)  Evaluate  the  anticipated  potential 
for  subcontracting  to  (i)  small  business, 
and  (ii)  small  disadvantaged  business 
considering  the  make-or-buy  policies  or 
programs  of  the  apparent  successful 
offeror,  the  nature  of  the  products  or 
services  to  be  subcontracted,  and  the 
known  availability  of  (i)  small  business, 
and  (ii)  small  disadvantaged  business 
concerns  in  the  geographical  area  where 
the  work  will  be  performed. 

(4)  Advise  the  apparent  successful 
offeror  of  (i)  the  availability  of  the 
sources  of  information  on  potential 
small  business  and  small  disadvantaged 
business  subcontractors  and  (ii)  the 
names  of  any  known  potential  small 
business  and  small  disadvantaged 
business  subcontract  sources.  If  the 
proposed  goals  are  questionable,  the 
contracting  officer  shall  emphasize  that 
one  or  more  of  the  sources  of 
information  should  be  used  and 
potential  small  business  and  small 
disadvantaged  business  subcontract 
sources  be  considered  to  ensure 
development  of  realistic  and  acceptable 
goals. 

(5)  Obtain  advice  and 
recommendations  of  the  Small  and 
Disadvantaged  Business  Utilization 
Specialist  and  the  assigned  Small 
Business  Administration  Procurement 
Center  Representative  (if  available) 
concerning  the  acceptability  of  the 
proposed  plans. 

(6)  Negotiate  subcontracting  goals  at  a 
level  which  represents  a  good  faith, 
aggressive,  and  comprehensive  effort  of 
the  apparent  successful  offeror  to  use  to 
the  maximum  practicable  extent  small 


and  small  disadvantaged  subcontractors 
after  appropriate  consideration  of  their 
price,  technical  capability,  and  other 
pertinent  factors.  No  goals  will  be 
negotiated  upwards  if  it  is  apparent  that 
such  higher  goals  must  result  in 
signiHcant  increased  costs  to  the 
Government  or  will  seriously  impede 
acquisition  objectives.  However, 
incentive  subcontracting  clauses  should 
be  considered  in  those  cases  where  it  is 
believed  that  additional  and  unique 
prime  contractor  effort  could 
signiHcantly  increase  small  business 
and  small  disadvantaged  business 
subcontract  awards. 

(7)  The  contracting  officer  shall 
promptly  negotiate  appropriate  revisions 
to  agreed  subcontracting  percentage  and 
dollar  goals  if  any  subsequent 
amendments  to  the  contract  will  have  a 
major  impact  on  the  original  planned 
volume  or  type  of  subcontracting  effort. 
If  agreement  cannot  be  reached,  the 
matter  will  be  resolved  under  the 
Disputes  Clause  of  the  contract. 

(8)  In  reviewing  and  negotiating  a 
contractor’s  proposed  small  and 
disadvantaged  business  subcontracting 
plan,  the  contracting  officer  shall  give 
due  consideration  to  the  contractor’s 
"make-or-buy”  policy  or  program.  This 
is  necessary  to  ensure  that  the 
respective  programs  are  not  in  conflict, 
and  the  best  interests  of  the  Government 
are  obtained.  Furthermore,  where  the 
contract  work  involves  products  or 
services  which  are  not  generally 
available  in  the  commercial  marketplace 
or  are  particularly  specialized,  and  the 
contractor  has  current  capacity  to 
perform  the  work,  the  contracting  officer 
may  recognize  the  reduced  likelihood  of 
subcontracting  opportimities. 

(d)  Forwarding  to  SBA  of  Plans 
Involving  Commerical  Products. 

Contracting  officers  receiving 
company-wide  plans  under  paragraph  6 
(commerical  products)  of  both 
solicitation  clauses — SMALL  BUSINESS 
AND  SMALL  DISADVANTAGED 
BUSINESS  SUBCONTRACTING  PLAN 
(NEGOTIATED)  and  SMALL  BUSINESS 
AND  SMALL  DISADVANTAGED 
BUSINESS  SUBCONTRACTING  PLAN 
(ADVERTISED) — shall  forward  copies 
of  such  plans  and  approvals  thereof  to 
the  Central  Office  of  the  Small  Business 
Administration,  1441  “L”  Street,  N.W., 
Washington,  D.C.,  Attention:  AAPA. 

(e)  Failure  to  Comply  in  Good  Faith 
with  the  Subcontracting  Requirements. 

The  failure  of  any  contractor  or 
subcontractor  to  comply  in  good  faith 
with  (1)  the  clause  entitled  Utilization  of 
Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 


Individuals,  or  (2)  an  approved  plan 
required  by  the  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan  provision,  will  be  a 
material  breach  of  such  contract  or 
subcontract. 

If  such  a  breach  has  occurred  in  the 
prime  contract,  the  contracting  officer 
shall  review  the  available  facts  to 
determine  what  remedy  is  in  the  best 
interests  of  the  Government. 

Such  remedies  may  include 
Termination  of  the  Contract  pursuant  to 
the  Termination  for  Default  Clause, 
negotiated  reduction  in  contract  price, 
negotiation  of  a  revised  subcontracting 
plan  to  correct  deHciencies,  or  other 
negotiated  measures  the  contracting 
officer  may  deem  appropriate.  In 
determining  the  proper  remedy,  the 
contracting  officer  shall  consider  as  a 
minimum  (1)  the  reasons  attributed  to 
the  failure  to  comply  in  good  faith,  (2) 
the  Goveriunent’s  need  for  the  contract 
deliverables,  and  (3)  the  impact  a 
proposed  remedy  may  have  on  exiting 
small  and  disadvantaged 
subcontractors. 

If  the  failure  to  comply  in  good  faith 
cannot  be  settled  by  agreement,  a 
contracting  officer  decision  pursuant  to 
the  contract  disputes  clause  shall  be 
issued. 

D.  Incentive  Subcontracting  Program 

The  following  clause  may  be  used  in 
negotiated  contracts  for  which  a 
subcontracting  plan  is  required. 

Incentive  Subcontracting  Program  for 
Small  Business  and  Small 
Disadvantaged  Business  (negotiated) 

(1)  The  contractor  has  establised,  in 
its  subcontracting  plan,  the  following 
goals  for  awards  to  small  business  and 
small  disadvantaged  business  concerns: 

(1)  - *  percent  of  the  total  planned 

subcontract  amount  of  $ - *  to  small 

business  concerns  and 

(ii) - ®  percent  of  the  total  planned 

subcontract  amount  of  $ - ‘  to  small 

business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals. 

(2)  To  the  extent  that  the  contractor 
exceeds  such  subcontract  goals  in  the 
performance  of  this  contract,  it  will 

receive - ®  percent  (not  to  exceed  10 

percent)  of  the  dollar  amount  of  such 
excesses,  unless  the  contracting  officer 
determines  that  such  excess  was  not 
due  to  efforts  by  the  contractor,  i.e., 
subcontractor  costs  in  excess  of  those 
contractually  agreed  upon  or  where  the 
actual  subcontract  amount  exceeds  that 

'  Identified  elsewhere  in  the  contract. 

’  Identified  elsewhere  in  the  contract. 

’  Exact  percentage  to  be  inserted  into  the  contract 
document. 
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estimated  in  the  subcontract  plan:  or 
planned  subcontracts  which  were  not 
disclosed  in  the  subcontract  plan  during 
contract  negotiation. 

(3)  If  the  contract  is  a  cost  plus  fixed 
fee  type,  the  total  of  the  fixed  fee  and 
the  incentive  payments  made  pursuant 
to  this  clause  is  subject  to  the 
limitations  set  forth  in  FPR  1-3.405- 
5(c)(2)  and  DAR  3^05.6(c)(2). 

(End  of  Clause) 

E.  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
(Advertised) 

All  solicitations  for  formally 
advertised  contracts  or  amendments  or 
modifications  thereto  which,  except 
those  for  procurements  and  set-asides 
pursuant  to  section  8(a)  and  section  15 
of  the  Small  Business  Act  as  amended, 
offer  subcontracting  opportunities  and 
are  expected  to  exceed  $500,000,  or  in 
the  case  of  contracts  for  the  construction 
of  any  public  facility,  $1,000,000,  and  are 
required  to  include  the  clause  entitled 
Utilization  of  Small  Business  Concerns 
and  Small  Business  Concerns  Owned 
and  Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals,  shall  include  a  provision 
which  requires  the  bidder  selected  to  be 
awarded  the  contract,  provided  the 
bidder  is  not  a  small  business  concern, 
to  submit  a  detailed  subcontracting 
plan. 

The  contracting  officer  shall  include 
the  solicitation  notice  below  in  all 
solicitations  meeting  the  monetary 
threshold  unless  the  contracting  officer 
determines  in  writing  that  the  proposed 
contract,  amendment  or  modification, 
offers  no  subcontracting  possibilities.  If 
the  contracting  officer  is  not  sure  of  the 
presence  of  subcontracting  possibilities, 
the  notice  must  be  included;  but  the 
requirement  to  furnish  a  plan  may  be 
omitted  on  a  showing  by  the  bidder 
selected  for  award  that  subcontracting 
possibilities  do  not  exist. 

The  provision  is  as  follows: 

Small  Business  and  Small  Disavantaged 
Business  Subcontracting  Plan 
(Advertised) 

1.  This  provision  does  not  apply  to 
small  business  concerns. 

2.  The  term  “subcontract”  means  any 
agreement  (other  than  one  involving  an 
employer-employee  relationship) 
entered  into  by  a  Federal  Government 
prime  contractor  or  subcontractor 
calling  for  supplies  or  services  required 
for  the  performance  of  the  original 
contract  or  subcontract. 

3.  The  bidder  acknowledges  that  it  is 
aware  of  the  subcontracting  plan 
requirement  in  this  provision;  and  if 
selected  for  award,  will  submit  within 


the  time  specified  by  the  contracting 
officer  a  subcontracting  plan  that  will 
afford  the  maximum  practicable 
opportunity  to  participate  in  the 
performance  of  the  contract  to  small  and 
small  disadvantaged  concerns,  and  will 
include: 

a.  Percentage  goals  (expressed  in 
*  terms  of  percentage  of  total  planned 

subcontracting  dollars)  for  the 
utilization  as  subcontractors  of  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals:  (For  the 
purposes  of  the  subcontracting  plan,  the 
contractor  may  include  all  purchases 
which  contribute  to  the  performance  of 
the  contract,  including  a  proportionate 
share  of  products,  services,  etc.,  whose 
costs  are  normally  allocated  as  indirect 
or  overhead  costs.) 

As  part  of  its  establishment  of 
percentage  goals  the  apparent 
successful  bidder  shall  also  include  in 
its  subcontracting  plan: 

(1)  A  statement  of:  (a)  total  dollars 
planned  to  be  subcontracted;  (b)  total 
dollars  planned  to  be  subcontracted  to 
small  business;  and  (c)  total  dollars 
planned  to  be  subcontracted  to  small 
disadvantaged  business. 

(2)  A  description  of  the  principal 
product  and  service  areas  to  be 
subcontracted  and  an  identification  of 
those  areas  where  it  is  planned  to  use  (i) 
small  business  subcontractors,  and  (ii) 
small  disadvantaged  business 
subcontractors. 

b.  The  name  of  an  individual  within 
'  the  employ  of  the  bidder  who  will 

administer  the  bidder’s  subcontacting 
program  and  a  description  of  the  duties 
of  such  individual: 

c.  A  description  of  the  efforts  the 
bidder  will  take  to  assure  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disdavantaged  individuals  will  have  an 
equitable  opportunity  to  complete  for 
subcontracts: 

d.  Assurances  that  the  bidder  will 
include  the  clause  entitled  Utilization  of 
Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals  in  all  subcontracts  which 
offer  further  subcontracting 
opportunities  and  to  require  all 
subcontractors  (except  small  business 
concerns)  which  receive  subcontracts  in 
excess  of  $500,000,  or  in  the  case  of  a 
contract  for  the  construction  of  any 
public  facility,  $1,000,000,  to  adopt  and 
comply  with  a  plan  similar  to  the  plan 
agreed  to  by  the  bidder; 


e.  Assurances  that  the  bidder  will 
submit  such  periodic  reports  and 
cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  contracting 
agency  or  the  Small  Business 
Administration  in  order  to  determine  the 
extent  of  compliance  by  the  bidder  with 
the  subcontracting  plan;  and 

f.  A  recitation  of  the  types  of  records 
the  successful  bidder  will  maintain  to 
demonstrate  procedures  which  have 
been  adopted  to  comply  with  the 
requirements  and  goals  set  forth  in  the 
plan,  including  the  establishment  of 
source  lists  of  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals;  and  efforts 
to  identify  and  award  subcontracts  to 
such  small  business  concerns.  The 
records  shall  include  at  least  the 
following  (these  records  may  be 
maintained  on  a  plant-wide  or  company¬ 
wide  basis  unless  otherwise  indicated); 

(1)  Small  and  disadvantaged  business 
source  lists,  guides  and  other  data 
identifying  small  and  small 
disadvantaged  business  vendors. 

(2)  Organizations  contacted  for  small 
and  disadvantaged  business  sources. 

(3)  On  a  contract-by-contract  basis, 
records  on  all  subcontract  solicitations 
over  $100,000,  indicating  on  each 
solicitation  (a)  whether  small  business 
was  solicited,  and  if  not  why  not;  (b) 
whether  small  disadvantaged  business 
was  solicited,  and  if  not  why  not;  and  (c) 
reasons  for  the  failure  of  solicited  small 
business  or  small  disadvantaged 
business  to  receive  the  subcontract 
award. 

(4)  Records  to  support  other  outreach 
efforts: 

•  Contacts  with  minority  and  small 
business  trade  associations, 

•  Contacts  with  business 
development  organizations, 

•  Attendance  at  small  and  minority 
business  procurement  conferences  and 
trade  fairs. 

(5)  Records  to  support  internal 
activities  to  guide  and  encourage 
buyers: 

•  Workshops,  seminars,  training 
programs, 

•  Monitoring  activities  to  evaluate 
compliance. 

(6)  On  a  contract-by-contract  basis, 
records  to  support  award  data 
submitted  to  the  Government  to  include 
name  and  address  of  subcontractor. 

4.  The  bidder  understands  that; 

(a)  It  agrees  to  carry  out  the 
government’s  policy  to  provide  the 
maximum  practicable  opportunity  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  to  participate 
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in  the  performance  of  the  contract, 
consistent  with  its  efficient 
performance. 

(b)  If  it  does  not  submit  a 
subcontracting  plan  within  the  time 
limits  prescribed  by  the  contracting 
agency,  it  will  be  ineligible  to  be 
awarded  the  contract. 

(c)  Prior  compliance  of  the  bidder  with 
other  such  subcontracting  plans  under 
previous  contracts  will  be  considered  by 
the  contracting  officer  in  determining  the 
responsibility  of  the  offeror  for  award  of 
the  contract. 

(d)  It  is  the  bidders  responsibility  to 
develop  a  subcontracting  plan  with 
respect  to  both  small  business  concerns 
and  small  business  concems  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  and  that  each 
such  aspect  of  the  plan  will  be  judged 
independently  of  the  other. 

5.  The  failure  of  any  contractor  or 
subcontractor  to  comply  in  good  faith 
with  (a)  the  clause  entitled  Utilization  of 
Small  Business  Concems  and  Small 
Business  Concems  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals  or  (b)  the  terms  of  any 
subcontracting  plan  required  by  this 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (Advertised]  provision,  will  be  a 
material  breach  of  the  contract  or 
subcontract. 

6.  Commercial  Products.  If  a 
commercial  product  (defined  below)  is 
offered  the  required  subcontracting  plan 
may  relate  to  the  company’s  or 
division’s  production  generally  (both  for 
commercial  and  noncommercial 
products)  rather  than  solely  to  the  item 
being  procured  imder  the  government 
contract.  In  such  cases,  the  contractor 
shall  be  required  to  submit  one 
company-wide,  annual  plan  to  be 
reviewed  for  approval  by  the  first 
agency  with  which  it  enters  into  a  prime 
contract  (which  requires  a 
subcontracting  plan)  during  the  fiscal 
year,  or  by  anoffier  agency  satisfactory 
to  the  contracting  officer.  The  approved 
plan  will  remain  in  effect  for  the 
company’s  entire  fiscal  year  for  all  of 
the  company’s  or  division’s  commercial 
products. 

The  term  “commercial  products” 
means  products  in  regular  production 
sold  in  substantial  quantities  to  the 
general  public  and/or  industry  at 
established  market  or  catalog  prices.  A 
product  which,  in  the  opinion  of  the 
contracting  officer,  differs  only 
insignificantly  from  the  contractor’s 
commercial  product  may  be  regarded  for 
the  purpose  of  this  clause  as  a 
commercial  product. 


(End  of  Provision) 

Instructions  to  Contracting  Officers 

(a)  Informational  Goals.  The 
contracting  officer  may,  in  a  letter 
accompanying  the  solicitation  or 
otherwise,  inform  the  ofieror  of  the  goal 
the  Government  contemplates  for 
subcontracting  to  both  small  business 
concems  and  small  business  concems 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals.  Any  such  letter  shall  state 
that  the  goals  are  informational  only 
and  not  legally  binding. 

(b)  Notification  of  Unsatisfactory 
Plans.  If  the  contracting  officer  believes 
that  the  subcontracting  plan  submitted 
pursuant  to  this  section  does  not  reflect 
the  best  effort  by  the  bidder  to  award 
subcontracts  to  small  and  small 
disadvantaged  firms  to  the  fullest  extent 
consistent  with  the  efficient 
performance  of  the  contract,  he  shall 
notify  the  agency’s  director  of  the  Office 
of  Small  and  Disadvantaged  Business 
Utilization  who  shall  in  turn  notify  the 
Small  Business  Administration  and 
request  a  review  of  the  plan  pursuant  to 
Section  8(d)  (10)  and  (11)  of  ffie  Small 
Business  Act.  Such  request  for  an  SBA 
review  shall  not  delay  award  of  the 
contract.  Prior  compliance  of  the  bidder 
with  other  such  subcontracting  plans 
under  previous  contracts  will  be 
considered  by  the  contracting  officer  in 
determining  the  responsibility  of  the 
bidder  for  award  of  the  contract. 

(c)  Forwarding  to  SBA  of  Plans 
Involving  Commercial  Products. 
Contracting  officers  receiving  company¬ 
wide  plans  imder  paragraph  6 
(commercial  products)  of  both 
solicitation  clauses — Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Plan  (Negotiated)  and 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (Advertised) — shall  forward  copies 
of  such  plans  and  approvals  thereof  to 
the  Central  Office  of  the  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  D.C.,  Attention:  AAPA. 
EFFECTIVE  DATE:  This  Policy  Letter  is 
effective  June  1, 1980. 
concurrence:  This  Policy  Letter  has 
been  concurred  in  by  the  Director  of 
OMB. 

[FR  Doc.  80-13936  Filed  5-8-80;  8:45  am] 

BILUNO  CODE  3110-01-M 


Subcontracting  With  Women’s 
Business  Enterprises  Under  Federai 
Contracts 

AGENCY:  Office  of  Federal  Procurement 
Policy  (OFPP),  Office  of  Management 
and  Budget. 


ACTION:  Policy  directive. 

SUMMARY:  This  policy  directive  sets 
forth  amendments  to  be  made  to  the 
Federal  Procurement  Regulations  (FPR), 
the  Defense  Acquisition  Regulations 
(DAR),  and  the  National  Aeronautics 
and  Space  Administration  Procurement 
Regulations  (NASAPR)  relating  to 
subcontracting  with  women’s  business 
enterprises  under  Federal  contracts. 

On  May  18, 1979,  the  President  signed 
Executive  Order  12138  which  created  a 
National  Women’s  Business  Enterprise 
Policy,  and  prescribed  arrangements  for 
developing,  coordinating  and 
implementing  a  national  program  for 
women’s  business  enterprise.  Each 
department  and  agency  of  the  Executive 
Branch  was  directed,  within  the 
constraints  of  statutory  authority  and  as 
otherwise  permitted  by  law,  to  take 
appropriate  action  to  facilitate,  preserve 
and  strengthen  Women’s  Business 
Enterprises  and  to  ensure  full 
participation  by  women  in  the  free 
enterprise  system. 

To  achieve  the  maximum  practicable 
Federal  contracting  opportunity  for 
women-owned  firms,  the  Office  of 
Federal  Procurement  Policy  among  other 
things,  has  directed  the  uniform  revision 
of  government-wide  procurement 
regulations  to  assure  that  Federal  prime 
contractors  increase  their  use  of  women- 
owned  firms  as  subcontractors. 

These  revisions  include: 

(a)  Developing  clauses  for  inclusion  in 
prime  contract  solicitations  and  in  prime 
contracts  that  encourage  the  use  of 
women-owned  firms  as  subcontractors 
to  the  maximum  degree  feasible;  and 

'(b)  Studying  the  feasibility  of 
developing  an  incentive  clause  for 
inclusion  in  appropriate  prime  contracts 
to  offer  a  dollar  award  to  a  prime 
contractor  for  subcontracting  with 
women-owned  firms  in  excess  of  an 
agreed  upon  goal  for  such 
subcontracting. 

To  implement  (b)  above,  OFPP  will  in 
September  1980,  evaluate  the  results  of 
the  pilot  programs  using  incentive 
clauses  for  small  and  disadvantaged 
firms,  as  authorized  in  Pub.  L  95-507, 
and  relate  the  lessons  learned  to  the 
women  business  enterprise  program. 

To  implement  (a)  above,  the  following 
Policy  Letter  sets  forth  changes  to  be 
made  in  the  FPR,  DAR  and  NASAPR. 
These  changes  are  to  be  effective  June  1, 
1980,  and  are  applicable  to  all 
solicitations  and  contracts  arising 
therefrom,  issued  after  June  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Dickerson,  Deputy  Associate 
Administrator  for  Acquisition  Law,  (202) 
395-3455. 
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Dated:  April  29, 1980. 

Karen  Hastie  Williams, 

Administrator. 

Policy  Letter  80-4 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Women’s  Business  Enterprise 
Program 

Background — ^Executive  Order  12138 
noted  that  Congressional  findings  and 
the  findings  of  the  Interagency  Task 
Force  on  Women  Business  Owners 
recognize: 

1.  The  significant  role  which  small 
business  and  women  entrepreneurs  can 
play  in  promoting  full  employment  and 
balanced  growth  in  our  economy; 

2.  The  many  obstacles  facing  women 
entrepreneurs;  and 

3.  The  need  to  aid  and  stimulate 
women’s  business  enterprise. 

In  response  to  these  findings,  the 
Executive  Order  established  a  National 
Women’s  Business  Enterprise  Policy  and 
prescribed  arrangements  for  developing, 
coordinating  and  implementing  a 
national  program  for  women’s  business 
enterprise.  Each  department  and  agency 
was  directed  to  take  affirmative  action 
in  support  of  women's  business 
enterprise  in  appropriate  programs  and 
activities  including,  but  not  limited  to, 
procurement. 

The  President’s  Memorandum  for  the 
Heads  of  Departments  and  Agencies 
dated  May  18, 1979,  accompanying  E.O. 
12138,  noted  that  the  Interagency  Task 
Force  on  Women  Business  Owners 
found  that  efforts  to  encourage  full 
participation  of  women  in  Federal 
procurement  activity  have  been  less 
than  adequate.  Subsequently,  OFPP 
undertook  to  establish  agency  goals  for 
the  award  of  prime  contracts  to  women- 
owned  firms  and  to  develop 
Government-wide  procurement 
regulations  to  encourage  Federal  prime 
contractors  to  increase  their  use  of 
women-owned  firms  as  subcontractors. 

Action — There  is  a  need  in 
Government  for  uniformity  and 
consistency  in  the  application  of 
procurement  policy.  "This  directive 
provides  a  uniform  policy  applicable  to 
the  Women’s  Business  Enterprise 
Program.  The  clauses  and  regulatory 
coverage  that  follow  articulate  this 
uniform  policy.  The  Defense  Acquisition 
Regulation  (DAR),  the  Federal 
Procurement  Regulations  (FPR),  and  the 
National  Aeronautics  and  Space 
Administration  Procurement  Regulations 
(NASA  PR)  shall  be  amended  to 
conform  to  this  policy. 


Clauses  for  Women-Owned  Business 
Concerns 

1.  The  following  clause  shall  be 
included  in  all  contracts  expected  to 
exceed  $10,000  except  (i)  contracts 
which,  including  all  subcontracts 
thereunder,  are  to  be  performed  entirely 
outside  the  United  States,  its 
possessions,  Puerto  Rico  and  the  Trust 
Territory  of  the  Pacific  Islands,  and  (ii) 
contracts  for  services  which  are 
personal  in  nature. 

Utilization  of  Women-Owned  Business 
Concerns  (Over  $10,000) 

(a)  It  is  the  policy  of  the  United  States 
Government  that  women-owned 
businesses  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
the  performance  of  contracts  awarded 
by  any  Federal  agency. 

(b)  The  Contractor  agrees  to  use  his 
best  efforts  to  carry  out  this  policy  in  the 
award  of  subcontracts  to  the  fullest 
extent  consistent  with  the  efficient 
performance  of  this  contract.  As  used  in 
this  contract,  a  “woman-owned 
business’’  concern  means  a  business 
that  is  at  least  51%  owned  by  a  woman 
or  women  who  also  control  and  operate 
it.  “Control”  in  this  context  means 
exercising  the  power  to  make  policy 
decisions.  “Operate”  in  this  context 
means  being  actively  involved  in  the 
day-to-day  management.  “Women” 
mean  all  women  business  owners. 

(End  of  Clause) 

2.  The  following  clause  shall  be 
included  in  all  contracts,  amendments  or 
modifications  expected  to  exceed 
$500,000  or  in  the  case  of  contracts  for 
the  construction  of  any  public  facility, 
$1,000,000  which  require  the  Utilization 
Clause  in  (1)  above. 

Women-Owned  Business  Concerns 
Subcontracting  Program  (Over  $500,000 
or  $1,000,000  for  Construction  Of  Any 
Public  Facility) 

(a)  The  Contractor  agrees  to  establish 
and  conduct  a  program  which  will 
enable  women-owned  business 
concerns  to  be  considered  fairly  as 
subcontractors  and  suppliers  under  this 
contract.  In  this  connection,  the 
contractor  shall: 

(1)  Designate  a  liaison  officer  who  will 
administer  the  Contractor’s  “Women- 
Owned  Business  Concerns  Program.” 

(2)  Provide  adequate  and  timely 
consideration  of  the  potentialities  of 
known  women-owned  business 
concerns  in  all  “make-or-buy”  decisions. 

(3)  Develop  a  list  of  qualified  bidders 
that  are  women-owned  businesses  and 
assure  that  known  women-owned 
business  concerns  have  an  equitable 
opportunity  to  compete  for  subcontracts. 


particularly  by  making  information  on 
forthcoming  opportunities  available,  by 
arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities, 
specifications,  and  delivery  schedules  so 
as  to  facilitate  the  participation  of 
women-owned  business  concerns. 

(4)  Maintain  records  showing  (i) 
procedures  which  have  been  adopted  to 
comply  with  the  policies  set  forth  in  this 
clause,  including  the  establishment  of  a 
source  list  of  women-owned  business 
concerns;  (ii)  awards  to  women-owned 
businesses  on  the  source  list  by  minority 
and  non-minority  women-owned 
business  concerns;  and  (iii)  specific 
efforts  to  identify  and  award  contracts 
to  women-owned  business  concerns. 

(5)  Include  the  “Utilization  of  Women- 
Owned  Business  Concerns”  clause  in 
subcontracts  which  offer  substantial 
subcontracting  opportunities. 

(6)  Cooperate  in  any  studies  and 
surveys  of  the  Contractor's  women- 
owned  business  concerns  procedures 
and  practices  that  the  Contracting 
Officer  may  from  time-to-time  conduct. 

(7)  Submit  periodic  reports  of 
subcontracting  to  women-owned 
business  concerns  with  respect  to  the 
records  referred  to  in  subparagraph  (4) 
above,  in  such  form  and  manner  and  at 
such  time  (not  more  often  than 
quarterly)  as  the  Contracting  Officer 
may  prescribe. 

(b)  The  Contractor  further  agrees  to 
insert,  in  any  subcontract  hereunder 
which  may  exceed  $500,000  or  $1,000,000 
in  the  case  of  contracts  for  the 
construction  of  any  public  facility  and 
which  offers  substantial  subcontracting 
possibilities,  provisions  which  shall 
conform  substantially  to  the  language  of 
this  clause,  including  this  paragraph  (b), 
and  to  notify  the  Contracting  Officer  of 
the  names  of  such  subcontractors. 

(c)  The  contractor  further  agrees  to 
require  written  certification  by  its 
subcontractors  that  they  are  bona  fide 
women-owned  and  controlled  business 
concerns  in  accordance  with  the 
definition  of  a  women-owned  business 
concern  as  set  forth  in  the  Utilization 
Clause  1(b)  above  at  the  time  of 
submission  of  bids  or  proposals. 

(End  of  Clause) 

EFFECTIVE  DATE:  This  Policy  Letter  is 
effective  June  1, 1980,  and  shall  be 
applicable  to  all  solicitations,  and 
contracts  arising  therefrom,  issued  after 
Jime  1, 1980. 

CONCURRENCE:  This  Policy  Letter  has 
been  concurred  in  by  the  Director  of 
OMB. 

[FR  Doc.  aO-13938  Filed  5-B-60:  8:45  am] 
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Final  Contract  Disputes  Regulatory 
Coverage  and  Contract  Disputes 
Clause 

agency:  Office  of  Federal  Procurement 
Policy,  Office  of  Management  and 
Budget. 

ACTION:  Policy  directive. 

summary:  This  policy  directive  sets 
forth  amendments  to  be  made  to  the 
Federal  Procurement  Regulations  (FPR), 
the  Defense  Acquisition  Regulations 
(DAR),  and  the  National  Aeronautics 
and  Space  Administration  Procurement 
Regulations  (NASAPR)  relating  to 
contract  disputes  regulatory  coverage 
and  the  contract  dispute  clause. 

On  November  1, 1978,  the  President 
signed  into  law  Pub.  L.  95-563,  the 
Contract  Disputes  Act  of  1978.  That  Act, 
among  other  things,  required  certain 
changes  to  clauses  and  procurement 
regulations  of  the  procuring  agencies  by 
March  1, 1979.  To  assure  uniformity  of 
language  in  the  resulting  changes,  a 
suggested  text  of  provisions  to 
implement  that  Act  was  published  at  44 
FR  5219,  January  25, 1979  for  comment. 
After  consideration  of  comments 
received  and  resulting  changes  to  the 
suggested  text,  a  set  of  interim  final 
regulations  and  a  Contract  Disputes 
Clause  was  published  at  44  FR  12519, 
March  7, 1979.  This  set  of  interim  final 
regulations  and  Disputes  clause 
contained  language  to  be  used  by  the 
affected  agencies  when  amending  their 
regulations.  This  language  was  to 
become  final  June  1, 1979,  unless 
changed  before  that  time. 

The  interim  final  rules  were  made 
final  by  notice  published  at  44  FR  34228, 
June  14, 1979,  but  the  Disputes  clause 
remained  as  interim.  In  addition,  a 
second  proposed  Disputes  clause  was 
published  there  for  comment. 

Comments  have  been  received  and 
evaluated  and  this  document  (1) 
rescinds  the  regulations  and  contract 
Disputes  clause  issued  March  7  and  June 
14, 1979,  and  (2)  provides  final 
regulatory  coverage  and  a  contract 
Disputes  clause  for  incorporation  into 
the  Defense  Acquisition  Regulation,  the 
Federal  Procurement  Regulations,  and 
the  National  Aeronautics  and  Space 
Administration  Procurement 
Regulations. 

A  major  change  from  the  regulations 
and  interim  Disputes  clause,  in  use  since 
March  1979,  concerns  the  extent  of  the 
contractor’s  obligation  to  continue 
performance  of  work.  Prior  to  the 
passage  of  the  Contract  Disputes  Act,  a 
contractor,  pursuant  to  the  Disputes 
clause  then  in  effect,  was  in  the  event  of 
a  dispute  arising  under  the  contract, 
obligated  to  continue  performance  in 


accordance  with  the  contracting  officer’s 
decision  pending  resolution  of  the 
dispute.  On  the  other  hand,  if  the 
dispute  arose  out  of  the  contract,  or  in 
breach  of  the  contract,  there  was  no 
obligation  to  continue  work.  The  interim 
Disputes  clause  expanded  the 
contractor’s  obligation  to  continue 
performance  to  include  disputes  arising 
out  of,  or  in  breach  of,  the  contract  as 
well  as  under  the  contract.  The  final 
Disputes  clause  published  here  returns 
the  situation  to  the  pre-Contract 
Disputes  Act  obligation.  Under  the 
Disputes  clause  and  the  accompanying 
regulations,  the  contractor  is  obligated 
to  continue  performance  only  if  the 
dispute  arises  under  the  contract.  It  is 
recognized,  however,  that  in  imusual 
circumstances  the  performance  of  some 
contracts  may  be  vital  to  the  national 
security  or  to  the  public  health  and 
welfare  so  that  performance  must  be 
guaranteed  even  in  the  event  of  a 
dispute  arising  out  of,  or  in  breach  of, 
contract.  In  those  unusual  cases, 
procuring  agencies  may  provide  for  a 
change  to  the  Disputes  clause  to  assure 
a  continuation  of  the  work.  In  such 
cases  agencies  should  also  seek  to 
provide  appropriate  financing  to  cover 
the  additional  work,  provided  that  the 
Government’s  interests  are  properly 
secured. 

The  final  Disputes  clause  and 
regulations  also  provide  technical 
changes  from  the  interim  clause  and 
regulations  with  regard  to  payment  of 
interest,  procedures  for  certification  of  a 
claim  exceeding  $50,000,  and  other 
areas.  These  changes  are  made  to  better 
reflect  the  intent  of  the  Contract 
Disputes  Act. 

DATES:  This  regulatory  coverage  and 
contract  Disputes  clause  are  to  be 
effective  June  1, 1980,  and  shall  apply  to 
all  solicitations  and  resulting  contracts 
issued  on  or  after  June  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patricia  A.  Szervo,  Associate 
Administrator  for  Acquisition  Law,  (202) 
395-3501. 

Dated:  April  30, 1980. 

Karen  Hastie  Williams, 

Administrator. 

OFPP  Policy  Letter  80-3 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Regulatory  Guidance  on  Pub.  L. 
95-^,  th  contract  Disputes  Act  of  1978 

There  is  a  need  in  Government  for 
uniformity  and  consistency  in  the 
application  of  procurement  policy.  This 
directive  provides  the  uniform  policy 
applicable  to  the  Contract  Disputes  Act 
of  1978.  'The  clauses  and  regulatory 


coverage  that  follow  articulate  this 
uniform  policy.  The  Defense  Acquisition 
Regulation  (ADR),  the  Federal 
Procurement  Regulations  (FPR),  and  the 
National  Aeronautics  and  Space 
Administration  Prociu'ement  Regulations 
(NASA  PR)  shall  be  amended  to 
conform  to  this  policy.  This  guidance 
supersedes  in  its  entirety  the  guidelines 
previously  published  in  the  F^eral 
Register,  on  March  7, 1979  (44  FR  12519), 
and  June  14. 1979  (44  FR  24228). 

I.  Regulatory  Coverage — Resolution  of 
Claims 

1.  Contract  Disputes  Act  of  1978: 

(a)  General.  The  Contract  Disputes 
Act  of  1978  (Pub.  L.  95-563,  41  U.S.C. 
601-613)  establishes  procedures  and 
requirements  for  asserting  and  resolving 
claims  by  or  against  contactors  relating 
to  a  contract  subject  to  the  Act.  In 
addition,  the  Act  provides  for  the 
payment  of  interest  on  contractor 
claims,  for  the  certification  of  contract 
claims  in  excess  of  $50,000,  and  a  civil 
penalty  for  contractor  claims  that  are 
fraudelent  or  based  on  a 
misrepresentation  of  fact. 

(b)  Definition  of  Claim: 

(i)  As  used  herein“claim”  means  a 
written  demand  by  one  of  the 
contracting  parties  seeking,  as  a  legal 
right,  the  payment  of  money,  adjustment 
or  interpretation  of  contract  terms,  or 
other  relief,  arising  under  or  related  to 
the  contract. 

(ii)  A  voucher,  invoice,  or  request  for 
payment  that  is  not  in  dispute  when 
submitted  is  not  a  claim  for  the  purposes 
of  the  Act.  However,  where  such 
submission  is  subsequently  not  acted 
upon  in  a  reasonable  time,  or  disputed 
either  as  to  liability  or  amount,  it  may  be 
converted  to  a  claim  under  Section  6(a) 
of  the  Act  as  provided  in  Section  3, 
below. 

(c)  Government  Policy  on  Settlement 
by  Mutual  Agreement.  It  is  the 
Government’s  policy,  consistent  with  the 
Act,  to  try  to  resolve  all  claims  by 
mutual  agreement  at  the  contracting 
officer’s  level,  without  litigation. 
Implementation  of  this  policy  depends 
on  an  open  mind  with  regard  to  the 
matter  in  dispute  and  the  adequacy  of 
the  information  provided  in  support  of 
the  claim  by  both  the  contractor  and  the 
Government.  In  appropriate 
circumstances,  before  issuance  of  a 
contracting  officer’s  decision  on  a  claim, 
informal  discussions  between  the 
parties,  to  the  extent  feasible,  by 
individuals  who  have  not  participated 
substantially  in  the  matter  in  dispute, 
can  aid  in  the  resolution  of  differences 
by  mutual  agreement  and  should  be 
considered. 
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(d)  Contracting  Officer  Authority. 
Except  as  provided  in  this  subsection 
(d),  the  contracting  Officer  is  authorized 
(within  any  specific  limitation  in  his 
warrant)  to  decide  or  settle  all  claims 
relating  to  a  contract  subject  to  the  Act. 
The  authority  of  this  subsection  (d)  does 
not  extend  to  (1)  a  claim  or  dispute  for 
penalties  or  forfeitures  prescribed  by 
statute  or  regulation  which  another 
Federal  agency  is  specifically  authorized 
to  administer,  settle,  or  determine,  or  (2) 
any  claim  involving  fraud.  See  Section  2, 
below. 

(e)  Contracts  Excepted  from  the  Act. 

A  contract  with  a  foreign  government  or 
agency  thereof,  or  with  an  international 
organization  or  subsidiary  body  thereof 
may  be  exempted  for  the  Act  and  DAR 
Section  1-314  and  FPR  Section  1-1.318,  if 
the  head  of  the  Agency  determines  that 
application  of  the  Contract  Disputes  Act 
to  the  contract  would  not  be  in  the 
public  interest. 

(f)  Pub.  L.  85-804  Requests.  Requests 
for  relief  under  Pub.  L.  85-804  are  not 
considered  to  be  claims  within  the 
Contract  disputes  Act  of  1978  or  the 
Disputes  clause,  and  shall  continue  to  be 
processed  under  DAR  Section  XVII  or 
FPR  Section  1-17. 

2.  Referreal  of  Suspected  Fraudulent 
Claims — If  a  contractor  is  unable  to 
support  any  part  of  its  claim  and  there  is 
evidence  that  such  inability  is 
attributable  to  misrepresentation  of  fact 
or  fraud  on  the  part  of  the  contractor, 
the  contracting  officer  shall  refer  the 
matter  to  the  designated  Agency  official 
responsible  for  investigating  fraud. 

3.  Initiation  of  a  Claim — Except  as 
provided  in  the  Act,  (a)  contractor 
claims  shall  be  made  in  writing  and 
submitted  to  the  contracting  officer  for  a 
decision,  and  (b)  claims  by  the 
Government  against  a  contractor  shall 
be  the  subject  of  a  contracting  officer 
decision. 

4.  Contracting  Officer’s  Decision: 

(a)  When  a  claim  by  or  against  a 
contractor  cannot  be  satisfied  or  settled 
by  agreement  and  a  decision  on  the 
claim  is  necessary,  the  Contracting 
Officer  shall: 

(i)  Review  the  facts  pertinent  to  the 
claim; 

(ii)  Secure  assistance  from  legal  and 
other  advisors;  and 

(iii)  Coordinate  with  the  contract 
administration  office  or  Contracting 
Office,  when  appropriate. 

(b)  The  Contracting  Officer  shall 
furnish  a  copy  of  the  decision  to  the 
contractor,  by  certified  mail,  return 
receipt  requested,  or  by  any  other 
method  that  provides  evidence  of 
receipt,  and  shall  include  in  the 
decision; 


(i)  A  paragraph  substantially  as 
follows: 

This  is  the  final  decision  of  the 
Contracting  Officer.  This  decision  may 
be  appealed  to  the  Board  of  Contract 
Appeals. 

If  you  decide  to  make  such  an  appeal, 
you  must  mail  or  otherwise  furnish 
written  notice  thereof  to  the  Board  of 
Contract  Appeals  within  ninety  days 
from  the  date  you  receive  this  decision. 
A  copy  thereof  shall  be  furnished  to  the 
Contracting  Officer  from  whose  decision 
the  appeal  is  taken.  The  notice  shall 
indicate  that  an  appeal  is  intended,  shall 
reference  this  decision,  and  identify  the 
contract  by  number.  In  lieu  of  appealing 
to  the  cognizant  Board  of  Contract 
Appeals  you  may  bring  an  action 
directly  in  the  U.S.  Court  of  Claims,* 
within  twelve  months  of  the  date  you 
receive  this  decision. 

(ii)  A  description  of  the  claim  or 
dispute; 

(iii)  A  reference  to  pertinent  contract 
provisions; 

(iv)  A  statement  of  the  factual  areas  of 
agreement  or  disagreement; 

(v)  A  statement  of  the  Contracting 
Officer’s  decision,  with  supporting 
rationale; 

(vi)  Notification  that  the  small  claims 
procedure  of  the  cognizant  Board  shall 
be  applicable  at  the  sole  election  of  the 
contractor  in  the  event  that  the  amount 
in  dispute  as  a  result  of  the  final 
decision  is  $10,000  or  less;  and 

(vii)  Notification  that  the  accelerated 
procedure  of  the  cognizant  Board  shall 
be  applicable,  at  the  sole  election  of  the 
contractor  in  the  event  the  amount  in 
dispute  as  a  result  of  the  final  decision 
is  $50,000  or  less. 

(c)  The  Contracting  Officer  shall  issue 
the  decision  within  the  following 
statutory  time  limitation: 

(i)  For  claims  not  exceeding  $50,000: 
Sixty  days  after  receipt  of  the  claim. 

(ii)  For  claims  exceeding  $50,000:  Sixty 
days  after  receipt  of  claim;  provided, 
however,  if  a  decision  is  not  issued 
within  sixty  days  the  Contracting 
Officer  shall  notify  the  contractor  of  the 
time  within  which  he  will  make  the 
decision.  The  reasonableness  of  this 
time  period  will  depend  on  the  size  and 
complexity  of  the  claims  and  the 
adequacy  of  the  contractor’s  supporting 
data  and  any  other  relevant  factors. 

(d)  The  amount  determined  payable 
pursuant  to  the  decision,  less  any 
portion  already  paid,  should  be  paid,  if 
otherwise  proper,  without  awaiting 
contractor  action  concerning  appeal. 


*  Except  as  provided  in  Sections  4  (maritime 
contracts)  and  10(a](2]  (Tennessee  Valley 
Authority)  of  the  Act. 


Such  payment  shall  be  without  prejudice 
to  the  rights  of  either  party. 

5.  Payment  of  Interest  on  Contractor’s 
Claims — The  Government  shall  pay 
interest  on  a  contractor  claim  on  the 
amount  found  due  and  unpaid,  from  the 
date  the  Contracting  Officer  receives  the 
claim  until  the  date  payment  is  made,  at 
the  rates  fixed  by  the  Secretary  of  the 
Treasury  pursuant  to  the  Renegotiation 
Act,  Pub.  L.  92-41. 

6.  Disputes  Clause: 

(a)  The  Act  applies  to  all  disputes 
with  respect  to  contracting  officer 
decisions  on  matters  arising  out  of  or 
relating  to  a  contract.  Agency  Boards  of 
Contract  Appeals  (BCA)  created  under 
the  Act  have  the  same  jurisdiction  as  the 
Court  of  Claims  with  respect  to  a  claim 
that  is  subject  to  the  Act.  Thus,  the 
statutory  agency  BCAs  continue  to  have 
all  of  the  authority  they  possessed 
before  the  Act  with  respect  to  disputes 
arising  under  a  contract,  as  well  as 
authority  to  decide  disputes  relating  to  a 
contract.  The  Disputes  clause  set  forth 

in  Part  II  recognizes  the  all  disputes 
authority  established  by  the  Act,  and 
states  certain  requirements  and 
limitations  of  the  Act  for  the  guidance  of 
contractors  and  contracting  agencies.  It 
is  not  intended  to  affect  the  rights  and 
obligations  of  the  parties  as  provided  by 
the  Act,  nor  to  constrain  the  authority  of 
the  statutory  agency  BCAs  in  the 
handling  and  deciding  of  contractor 
appeals  pursuant  to  the  Act. 

(b)  Obligation  to  Continue 
Performance — Section  6(b)  of  the  Act 
authorizes  contracting  agencies  to 
include  a  provision  requiring  a 
contractor  to  continue  performance  of 
the  contract  in  accordance  with  the 
contracting  officer’s  decision  pending 
final  decision  on  a  claim.  In  general, 
prior  to  passage  of  the  Act,  the 
obligation  to  continue  performance 
applied  only  to  claims  arising  under  a 
contract.  Subparagraph  (i)  of  the  new 
Disputes  clause  is  intended  to  require 
continued  performance  to  the  same 
extent  as  existed  under  the  standard 
Disputes  clause  in  effect  prior  to  the  Act. 

7.  Certification  of  Contractor  Claims 
Over  $50,000: 

(a)  Section  6(c)(1)  of  the  Act  requires 
that  a  contractor  claim  over  $50,000 
shall  be  certified  that  it  is  made  in  good 
faith;  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  the 
contractor’s  knowledge  and  belief;  and 
that  the  amount  requested  accurately 
reflects  t’^e  contract  adjustment  for 
which  the  contractor  believes  the 
Government  is  liable. 

(b)  The  certification  shall  be  executed 
by  the  contractor  if  an  individual.  When 
the  contractor  is  not  an  individual,  the 
certification  shall  be  executed  by  a 
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senior  company  official  in  charge  at  the 
contractor’s  plant  or  location  involved, 
or  by  an  officer  or  general  partner  of  the 
contractor  having  overall  responsibility 
for  the  conduct  of  the  contractor’s 
affairs. 

II.  Contract  Disputes  Clause 

The  following  clause  shall  be  included 
in  all  contracts  subject  to  the  Contract 
Disputes  Act  unless  (1)  exempted  by  the 
head  of  the  Agency  under  41  U.S.C. 
603(c),  or  (2)  modified  in  accordance 
with  DAR  1-314  or  FPR  1-1.318: 

Disputes  Clause: 

(a)  This  contract  is  subject  to  the 
Contract  Disputes  Act  of  1978  (Pub.  L. 
95-563). 

(b)  Except  as  provided  in  the  Act,  all 
disputes  arising  under  or  relating  to  this 
contract  shall  be  resolved  in  accordance 
with  this  clause. 

(c)  (i)  As  used  herein,  “claim”  means  a 
written  demand  or  assertion  by  one  of 
the  parties  seeking,  as  a  legal  right,  the 
payment  of  money,  adjustment  or 
interpretation  of  contract  terms,  or  other 
relief,  arising  under  or  relating  to  this 
contract. 

(ii)  A  voucher,  invoice,  or  request  for 
payment  that  is  not  in  dispute  when 
submitted  is  not  a  claim  for  the  purposes 
of  the  Act.  However,  where  such 
submission  is  subsequently  not  acted 
upon  in  a  reasonable  time,  or  disputed 
either  as  to  liability  or  amount,  it  may  be 
converted  to  a  claim  pursuant  to  the 
Act. 

(iii)  A  claim  by  the  contractor  shall  be 
made  in  writing  and  submitted  to  the 
contracting  officer  for  decision.  A  claim 
by  the  Government  against  the 
contractor  shall  be  subject  to  a  decision 
by  the  Contracting  Officer. 

(d)  For  contractor  claims  of  more  than 
$50,000,  the  contractor  shall  submit  with 
the  claim  a  certification  that  the  claim  is 
made  in  good  faith;  the  supporting  data 
are  accurate  and  complete  to  the  best  of 
the  contractor’s  knowledge  and  belief; 
and  the  amount  requested  accurately 
reflects  the  contract  adjustment  for 
which  the  contractor  believes  the 
Government  is  liable.  The  certification 
shall  be  executed  by  the  contractor  if  an 
individual.  When  the  contractor  is  not 
an  individual,  the  certification  shall  be 
executed  by  a  senior  company  official  in 
charge  at  the  contractor’s  plant  or 
location  involved,  or  by  an  officer  or 
general  partner  of  the  contractor  having 
overall  responsibility  for  the  conduct  of 
the  contractor’s  affairs. 

(e)  For  contractor  claims  of  $50,000  or 
less,  the  Contracting  Officer  must  render 
a  decision  within  60  days.  For  contractor 
claims  in  excess  of  $50,000,  the 
Contracting  Officer  must  decide  the 
claim  within  60  days  or  notify  the 


contractor  of  the  date  when  the  decision 
will  be  made. 

(f)  The  Contracting  Officer’s  decision 
shall  be  final  unless  the  contractor 
appeals  or  files  a  suit  as  provided  in  the 
Act. 

(g)  The  authority  of  the  Contracting 
Officer  under  the  Act  does  not  extend  to 
claims  or  disputes  which  by  statute  or 
regulation  other  agencies  are  expressly 
authorized  to  decide. 

(h)  Interest  on  the  amount  found  due 
on  a  contractor  claim  shall  be  paid  from 
the  date  the  claim  is  received  by  the 
Contracting  Officer  until  the  date  of 
payment. 

(i)  Except  as  the  parties  may 
otherwise  agree,  pending  final  resolution 
of  a  claim  by  the  contractor  arising 
under  the  contract,  the  contractor  shall 
proceed  diligently  with  the  performance 
of  the  contract  in  accordance  with  the 
contracting  officer’s. decision. 

EFFECTIVE  DATE:  This  Policy  Letter  is 
effective  June  1, 1980,  and  shall  apply  to 
all  solicitations  and  resulting  contracts 
issued  on  or  after  June  1, 1980. 
concurrence:  This  Policy  Letter  has 
been  concurred  in  by  the  Director  of 
OMB. 
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